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The Bill of Rights 

 

The one issue that came close to causing the new Constitution not to be ratified was the Anti-

Federalist argument that the document contained no Bill of Rights. Despite assurances by 

Alexander Hamilton in the Federalist Papers that the national government was one of specific 

delegated powers and had no power to abridge freedom of religion, speech, or press, opponents 

were unconvinced. Therefore, James Madison pledged that upon approval of the Constitution and 

the convening of the First Congress, he would personally oversee the writing of a national bill of 

rights. At Madison’s urging, Congress proposed twelve amendments. By 1791, three-fourths of the 

states had ratified ten of Madison’s twelve amendments. Those ten amendments became what we 

know as the Bill of Rights. 

 

 

 

What rights are included in the Bill of Rights?    Set your timer for two minutes and 

rainstorm.  List as many rights as you can remember learning in previous courses.  
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As you read about the provisions of each amendment in the Bill of Rights, draw a 

quick sketch to help you remember that part of the amendment. 

 

FIRST AMENDMENT: NO ESTABLISHMENT OF RELIGION CLAUSE  

 

The First Amendment contains two different guarantees relative to religion. The first one provides 

that “Congress shall make no law respecting an establishment of religion” and 

is referred to as the Establishment Clause. Its meaning has been one of the 

most disputed issues in American history. There is general agreement the 

Establishment Clause means the government cannot establish a national 

religion or a national church. Beyond that, however, there is considerable 

disagreement about its meaning. Some Americans and some members of the 

Supreme Court have subscribed to Thomas Jefferson’s view that the clause 

creates “a wall of separation between church and state.” The argument has 

been over the height of the wall. The two questions most frequently involved 

in disputes involving the Establishment Clause are: (1) Is government aid to 

church schools permissible? and (2) What kind of religious activity on public 

property (such as public schools, courthouses, or capitol grounds), is permissible?  

 

In the early history of the U. S., the Establishment Clause was interpreted as only applying to and 

limiting the power of the national government. However, in the landmark case Everson v Board of 

Education of Ewing Township (1947), the Supreme Court ruled that the Due Process of Law 

Clause of the Fourteenth Amendment “incorporated” the Establishment Clause, and therefore, it 

applied to and limited the actions of state and local governments. 

  

In the modern era, members of the Court devised certain tests to determine if a government action 

violated the Establishment Clause. One such test called the Lemon Test appeared in Lemon v 

Kurtzman (1971). To survive a constitutional challenge under the Establishment Clause, a 

government action: (1) must have a secular purpose; (2) must not advance or inhibit religion; and 

(3) must not result in excessive entanglement between church and state. Using this test, a majority 

of the Court declared unconstitutional a Pennsylvania law reimbursing religious schools for teacher 

salaries, textbooks, and other instructional materials. 

  

In a more recent case, Lynch v Donnelly (1984), a majority of the Court adopted the so-called 

“endorsement test.” According to this test, the Court asked whether a government action amounts 

to an endorsement of religion, thus violating the Establishment Clause. A government action is 

unconstitutional if it leads a reasonable observer to perceive that the government is endorsing or 

disapproving religion. 
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FIRST AMENDMENT: FREE EXERCISE OF RELIGION CLAUSE  

 

The second religious clause of the First Amendment provides that “Congress 

shall make no law prohibiting the free exercise of religion.” Like the 

Establishment Clause, the meaning of the Free Exercise Clause was and still 

is one of the most disputed issues in American history. In Reynolds v United 

States (1878), the first U. S. Supreme Court decision addressing the Free 

Exercise Clause, the Court determined that an individual had an absolute 

right to believe anything in terms of religion, but not an absolute right to act on 

or practice that belief. In this case, the court ruled that the U.S. Congress’ 

Anti-Bigamy Act ending the practice of polygamy in the Utah Territory by 

members of the Church of Jesus Christ of the Latter Day Saints did not 

violate the free exercise of religion clause. In another example, one may hold 

a religious belief in human sacrifice, but laws prohibiting such sacrifice do not violate the Free 

Exercise Clause.  

 

One religious group which has historically been very active in bringing successful challenges to 

government actions on grounds of violating the Free Exercise clause is Jehovah’s Witnesses. In 

the landmark 1943 case West Virginia State Board of Education v Barnette, Jehovah’s Witnesses 

challenged a public school policy requiring students to participate in a daily Pledge of Allegiance 

and salute to the American flag as a violation of their religious beliefs. The Supreme Court ruled in 

favor of Jehovah’s Witnesses. In the early history of the U.S, the free exercise clause, like the 

Establishment Clause was interpreted as only applying to and limiting the power of the national 

government. However, in another case initiated by Jehovah’s Witnesses, Cantwell v Connecticut 

(1940), the Supreme Court ruled the clause was “incorporated” by the Due Process Clause of the 

Fourteenth Amendment, and thus applied to and limited the actions of state and local 

governments. 

 

Read the following and determine whether: (a) the case involves the Establishment Clause, 

the Free Exercise Clause, or both; and (b) the government action violates the First 

Amendment. 

 

A state unemployment bureau refuses to give unemployment benefits to a Jehovah's Witness who 

left his job with a defense contractor for religious reasons.  

 

A state law authorizes a one-minute period of silence in all public schools for meditation or 

voluntary prayer. 

 

 

A city erects a Christmas display that includes Santa Claus, a Christmas tree, reindeer and a 

Crèche (nativity scene).  

 

 

A state motor vehicle department refuses to grant a photograph-free driver's license to a person 

who believes that photographs are forbidden by the Second Commandment.  
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 FIRST AMENDMENT: FREEDOM OF SPEECH  

The third guarantee of the First Amendment states “Congress shall make no law 

abridging freedom of speech.” Throughout American history, this has also been one 

of the most important and often litigated issues. These cases include some of the 

most eloquent and often quoted Supreme Court opinions. One important issue which 

the Supreme Court has had to resolve concerning the freedom of speech guarantee 

is the meaning of speech, and, specifically, if it is restricted to spoken words. On 

several occasions, the Court ruled that speech does not have to be spoken words. 

Essentially, freedom of speech is more accurately described as "freedom of 

expression”. As a result, the freedom of speech guarantee protects “symbolic 

speech”.  One of the most important and frequently used tests devised by the 

Supreme Court to judge freedom of speech cases is called the “clear and present 

danger test,” enunciated by Justice Oliver Wendell Holmes, Jr. in Schenck v United States. (1919). Holmes 

wrote: “But the character of every act depends upon the circumstances in which it is done. The most 

stringent protection of free speech would not protect a man in falsely shouting fire in a crowded theater and 

causing a panic. …The question in every case is whether the words spoken are used in such 

circumstances and are of such a nature as to create a clear and present danger …”  

 

Another important freedom of speech issue concerns whether public school students enjoy freedom of 

speech in the schoolhouse. In the landmark 1969 case Tinker v Des Moines School District, the Supreme 

Court ruled that students do enjoy freedom of speech in the schoolhouse. The Court famously stated, 

“Neither students nor teachers shed their constitutional rights at the schoolhouse gate.” However, the Court 

in that case, as well as others, has made it clear that the freedom of speech rights of students in public 

schools are not the same as they are outside the public school. In fact, since the Court decided Tinker in 

1969, students have not won another First Amendment speech or press case before the Supreme Court.  

 

FIRST AMENDMENT: FREEDOM OF THE PRESS  

The fourth guarantee of the First Amendment provides that “Congress shall make no 

law abridging the freedom of the press.” From the colonial period of American history 

to the present day, the press has played an important role in American democracy in 

informing the public about what is going on in the nation and the world, and, 

particularly, in informing the public about the actions of their government and 

government officials. In early American history, the word “press” was limited in 

meaning to newspapers, pamphlets, magazines, and books. Today, “press” is best 

described as “media” and includes not only those earlier means of communication, 

but also radio, television, the Internet, Facebook, Twitter, and our mobile phones. 

 

There are a variety of issues involving the guarantee of freedom of press throughout American history. 

These include cases involving libel, prior restraint, and the conflict between freedom of the press and the 

individual’s right to a fair trial. Libel is a false written statement that harms a person’s reputation. Using this 

definition, the Supreme Court ruled that “who one is” determines “what one must prove” in order to win a 

libel suit. When suing for libel, private citizens must prove less than public officials or figures. Public officials 

and figures must prove what the Court calls “actual malice.” Actual malice means that the published 

material is not only false, but also published with knowledge it is false, and with “reckless disregard” of the 

truth. Therefore, the media today has more protection against libel suits brought by public officials and 

figures. The most steadfast position of the Supreme Court concerning a freedom of the press issue deals 

with “prior restraint.” Prior restraint refers to the government attempting to prevent something from being 

published in the first place. The Court has made it very clear that “prior restraint” by the government is 

rarely allowed.  
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FIRST AMENDMENT: FREEDOM OF ASSEMBLY  

The fifth guarantee of the First Amendment provides that “Congress shall 

make no law abridging the right of the people peaceably to 

assemble.”  Freedom of speech and free exercise of religion also involve 

freedom of assembly when exercising both involves more than one 

individual. Moreover, the Court recognized that the freedom of assembly 

involves the freedom of association. As a result, the Supreme Court has 

addressed freedom of assembly issues concerning where, when, and how 

people can assemble peaceably. Like the other First Amendment freedoms, 

it is not an “absolute” right. Government can place reasonable time, place, 

and manner restrictions on the freedom of peaceable assembly.  

 

 

FIRST AMENDMENT: FREEDOM TO PETITION (1791)  

The sixth guarantee of the First Amendment in provides that “Congress shall 

make no law abridging the right of the people to petition the government for a 

redress of grievances”.  The framers of the Constitution and the Bill of Rights 

brought with them a strong tradition from the colonial period of petitioning 

government in the face of tyranny. More than once the colonists petitioned 

the English to cease what they considered oppressive and unfair English 

behavior. It is not surprising, therefore, when the time came to frame our own 

Constitution, that the framers included the right to petition government among 

the freedoms of the people. 

 

 

 

The 1st Amendment Letter 

Jacket 

 

Draw a design on the back of this 

letter jacket to explain the first 

amendment.  You may draw as 

many images as you need. 
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SECOND AMENDMENT: KEEP AND BEAR ARMS  

The Second Amendment provides: “A well-regulated militia, being necessary to the 

security of a free state, the right of the people to keep and bear arms, shall not be 

infringed.” This is the only amendment that contains a “preamble” which is the 

opening words of the amendment: “A well-regulated militia, being necessary to the 

security of a free state.” This preamble has led to strong and lasting disagreement 

about the meaning of the amendment. Interpretation of the Second Amendment 

differs between those who believe the amendment protects an individual right and 

those who argue that the preamble renders it a group right, namely that of a “well-

regulated militia.”  

 

THIRD AMENDMENT: QUARTERING OF SOLDIERS  

The Third Amendment provides that “No soldier shall, in time of peace be quartered 

in any house, without the consent of the owner, nor in time of war, but in a manner to 

be prescribed by law.” The framers of the Constitution brought with them a legacy of 

guarding their homes against what they saw as unreasonable and tyrannical 

government intrusion. In the Declaration of Independence, for example, one of the 

charges against the king was that, without colonists’ consent, he had “quartered 

large bodies of armed troops among us.” Since Americans did not like this when the 

English government was doing it, not surprisingly, they did not want their own 

government doing it either. 

 

FOURTH AMENDMENT: UNREASONABLE SEARCHES AND SEIZURES  

The Fourth Amendment provides: “The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall 

issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to 

be searched, and the person or things to be seized.” The Amendment does not prohibit all searches and 

seizures, but only those which are unreasonable. One of the most important parts of this Amendment is 

“probable cause.” If law enforcement officers wish to search a home or other place, they must first convince 

a judge they possess information that such a search would produce evidence that a criminal offense has 

been committed. Furthermore, a lawful warrant must specifically describe the place to be searched and the 

person or things to be seized. The framers included this part of the Amendment to prevent our government 

from using general search warrants called “writs of assistance” to search anywhere, at any time, for 

anything, something English officials had done during the colonial period of our history. The Supreme Court 

recognizes there are some situations where a search and seizure is permissible without a warrant. The 

most common exception is an individual who has voluntarily consented to a search. Second, without a 

warrant, police can legally carry out a limited “pat down” of an individual behaving suspiciously, known as 

the “stop and frisk” exception. Third, the Court has ruled police do not need a 

warrant when they are “in hot pursuit” of a suspect, or when an officer sees 

incriminating evidence of the commission of a criminal offense “in plain sight.”  

 

Another important issue involving the Fourth Amendment concerns its application in 

the public school environment. Do public school students enjoy the protection of the 

Fourth Amendment? The Supreme Court answered “yes,” but the Court made it 

clear there is at least one important difference in the public school environment. In 

New Jersey v TLO (1984) the Court ruled that public school officials only need 

“reasonable suspicion” rather than “probable cause” to conduct a legal search and 

seizure. 
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FIFTH AMENDMENT 

 

GRAND JURY CLAUSE  

The Fifth Amendment provides several protections for the accused person in criminal 

cases. The first protection provides that “No person shall be held to answer for a 

capital, or otherwise infamous crime, unless on a presentment or indictment of a 

grand jury …” A grand jury does not determine innocence or guilt, but rather 

determines if the government has enough evidence against the accused to proceed 

to trial. If the grand jury decides enough evidence exists, it returns an indictment or a 

“true bill.” The accused has no legal right to appear before a grand jury to argue their 

case, and, therefore, the grand jury only hears the prosecution’s side of the case. 

 

NO DOUBLE JEOPARDY CLAUSE  

The second protection afforded an accused person in a criminal case by the Fifth 

Amendment provides: “nor shall any person be subject for the same offense to be 

twice put in jeopardy of life or limb.” This means the same government cannot try a 

defendant for the same offense more than once under the same law. However, some 

criminal offenses may be a violation of both state and national law. If that is true, then 

both governments can try the individual, and that is not double jeopardy 

 

NO SELF INCRIMINATION CLAUSE  

The third protection afforded an accused person in a criminal 

case by the Fifth Amendment provides: “nor shall any person be compelled in any 

criminal case to be a witness against himself.” By allowing people to refuse to 

answer questions that might make them seem guilty, the Fifth Amendment resolves 

the conflict between defending oneself and telling the truth. 

 

 

DUE PROCESS OF LAW CLAUSE  

The fourth protection provides “nor shall [any person] be deprived of life, liberty, or 

property, without due process of law.” The clause means government must follow 

certain rules and established procedures in everything it does when proceeding with 

a criminal case against an individual. Due process consists of many things, including 

many of the protections found in other amendments such as a fair trial by an impartial 

jury of one’s peers, no self-incrimination, no double jeopardy, right to counsel, etc.  

 

 

TAKINGS CLAUSE  

The fifth and final protection of the Fifth Amendment is unlike the Amendment’s other 

four protections which identify rights afforded an accused person in a criminal case. 

This fifth protection called the Takings Clause provides “nor shall private property be 

taken for public use without just compensation.” Eminent domain is the generally 

accepted power of government to take privately owned property in order to build 

such things as roads, schools, libraries, and other public facilities. This clause 

requires government to pay the private property owner just compensation (which is 

usually understood to mean the fair market value of the property) when it uses 

eminent domain to take property for public use.  
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SIXTH AMENDMENT 

 
SPEEDY, PUBLIC TRIAL, BY AN IMPARTIAL JURY  

The first right is “a speedy and public trial by an impartial jury …” This does 

not refer to how long a trial lasts, but rather to the amount of time that passes 

between the time the accused is arrested, charged, indicted, and placed on 

trial. For example, if ten years passes before the accused’s trial, this is not a 

speedy trial. Secondly, the right to a public trial means the trial is not held 

behind closed doors in private. The public, including the media, must have 

access to the trial. The third right of the accused in all criminal cases to a trial 

by an impartial jury has given rise to several important questions which the 

Supreme Court has addressed. First, the Court has determined the right does 

not apply to petty offenses.  The Court has also ruled that for some petty offenses only a majority 

vote of the jury, rather than the traditional unanimous verdict, is required to convict.  

 

INFORMED OF NATURE AND CAUSE OF ACCUSATION, 

CONFRONTATION CLAUSE, COMPULSORY PROCESS FOR 

FAVORABLE WITNESSES 

Three more Sixth Amendment rights of the accused in all criminal cases 

include “to be informed of the nature and cause of the accusation; to be 

confronted with the witnesses against him; to have compulsory process for 

obtaining witnesses in his favor.” This means first of all that a defendant has a 

right to know what he is accused of having done. Next, the so-called 

“confrontation clause” means the defendant has a right to be present at trial 

and to cross-examine opposition witnesses. It also means that those accusing 

a defendant of having committed a criminal offense must face the defendant 

eyeball to eyeball in the courtroom. 

 

RIGHT TO COUNSEL The seventh and final right of the accused in all 

criminal cases provided by the Sixth Amendment is “to have the assistance of 

counsel for his defense.” Many constitutional scholars consider this the most 

important right of an accused person in criminal cases. The reason is that 

many accused persons are not aware of their constitutional rights, and, if they 

are not aware of what these rights are, they cannot assert them. An attorney 

not only knows the rights of the accused, and therefore allows the accused to 

assert them, but also knows how to assert those rights 

and others in a court of law. 

 

SEVENTH AMENDMENT 

 

JURY TRIAL IN SOME CIVIL CASES  

The Seventh Amendment provides that in civil cases “where the value in 

controversy shall exceed $20, the right of jury trial shall be preserved …” 

Together with the Third Amendment, the Seventh Amendment is often 

referred to as “the forgotten amendment.”  

9 © State Bar of Texas 
www.texaslre.org



 
EIGHTH AMENDMENT—NO EXCESSIVE BAIL OR FINES AND NO CRUEL AND UNUSUAL 

PUNISHMENT  

 

The Eighth Amendment contains three important protections for the accused in 

criminal cases: (1) no “excessive bail;” (2) no “excessive fines;” and (3) no “cruel and 

unusual punishments.”  Through the years, the Court has decided several important 

issues involving the “no cruel and unusual punishment” prohibition. The Court has 

ruled, for example, that the death penalty does not violate the prohibition. However, 

the Court has ruled that executing the mentally retarded, no matter what such an 

individual has done, does violate the prohibition. It has also ruled that executing 

those who are under the age of 18 when they committed a criminal offense violates 

the prohibition. At the same time, the Court has ruled that corporal or physical 

punishment, such as paddling, in the public schools does not violate the prohibition. 

The Court has emphasized the conjunction “and” in the Clause. That is, punishment 

must be both cruel and unusual to violate this prohibition. 

 

NINTH AMENDMENT—OTHER RIGHTS OF THE PEOPLE  

 

The Ninth Amendment provides that “the enumeration in the Constitution of certain 

rights should not be construed to deny or disparage others retained by the people.” 

This has been interpreted to mean the people may have other rights besides those 

specifically listed in the Constitution. James Madison added the Ninth Amendment in 

response to Alexander Hamilton’s argument that listing the rights of the people could 

be dangerous as it might lead to the belief that these were the only rights the people 

had.  Though the Supreme Court has been reluctant to decide cases based solely on 

the Ninth Amendment, some justices have cited the Ninth Amendment to establish a 

constitutional right to “privacy,” even though the word privacy never appears 

anywhere in the Bill of Rights. 

 

 

TENTH AMENDMENT—RESERVED POWERS OF STATES OR THE PEOPLE  

 

The Tenth Amendment provides that “the powers not delegated to the United States 

by the Constitution, nor prohibited by it to the states, are reserved to the states 

respectively or to the people.” This amendment, often called “the states’ rights” 

amendment, is a key part of the Constitution on which states have relied when they 

have argued that the national government has exceeded its power  Of the 

amendments demanded by Anti-Federalists in the state conventions called to ratify 

the Constitution, one calling for “a reserved powers clause” for the states was by far 

the most common. Finally, the last words of the amendment indicate that just 

because a power is not delegated to the national government by the Constitution and 

is not denied to the states, this does not automatically mean that power belongs to 

the states. It may well be a power the Constitution denies to any government. Also, 

note that the final words of the Bill of Rights echo the opening words of the 

Constitution’s Preamble, “the people.” 
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Bill of Rights Match 

 

Consider each of the following situations involving the Bill of Rights.  Identify which 

amendment would apply. 

 

1. Angela Harrison and some of her friends are planning a march in front of city hall to protest the 

building of a new prison on the outskirts of town. Angela is always supporting controversial 

causes. Should she be allowed to march? 

 

2. Anthony Morgan is a known drug dealer. After watching him for several weeks, police come to  

      his house with a search warrant to look for drugs. They find no drugs, but they do find fourteen   

      VCR's and eight TV's. Can they charge him with theft? 

 

3. Randy Wingard just won the state lottery. He will get $250,000 a year for the next twenty years.  

    On Monday morning he walks into his boss's office and says, "I quit." Can he do that? 

 

4. Clyde Billingsly was arrested for knocking down poor old Mrs. Finch (age 76) and stealing her  

    purse containing $4.10. The policeman who arrests Clyde tells him he hopes the judge will  

    "throw the book at him." The judge sets bail at one million dollars. Can he do that? 

 

5. The meat packers' union in Hamburger, Missouri, has been on strike for four months. Due to  

    violence, the National Guard was brought in. The commander of the guard unit wants to have   

    his soldiers stay in the townspeople's homes. Can he do that? 

 

6. Arthur Fairchild is accused of breaking into a top-secret military installation and tampering with  

    the records. Fairchild claims that at the time of the break-in he was with some friends smoking  

    marijuana. Because that is against the law, his friends do not want to testify on his behalf. Will  

    they have to? 

 

7. Mary Livingstone owns a cabin and land near a beautiful lake. The property has been in her  

    family for years. The federal government wants to buy Mary's land and other land around it to  

    make a national park. They have offered her a good price for the land, but she still doesn't want  

    to sell. Will she have to? 

 

8. Julie Moon has to drive through a high crime area to get to her place of work. She carries a  

     small revolver in her purse in case of trouble. Is that legal? 

 

9. The Winfields and the McGrieves have been arguing about their property line for over twenty  

     years. The section in dispute contains some valuable oak trees. Although no crime has  

     occurred, they decide to take the matter before a jury in a court of law. Can they do this? 
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14th Amendment: Incorporation Doctrine  

 

As you read this page and the followingpage, use the following annotation labels.   

You should have a label for each paragraph 
 

!  (label things that surprise you with an exclamation point) 

?  (label things that confuse you with a question mark) 

*  (label things that confirm, change or challenge what you already know with 

an asterisk) 

 

The first major test of the scope of the Bill of Rights came in 1833 in the case 

of Barron v. Baltimore. Mr. Barron owned a wharf in Baltimore. The city 

undertook some civic improvements that resulted in changing the natural 

course of a stream of water, thus causing it to dump into the bay near where 

Barron had his wharf. As a result, his wharf could no longer accommodate 

large ships, and his business suffered. Barron sued the city of Baltimore 

because the Fifth Amendment’s “Takings Clause” forbids the taking of private 

property for a public purpose without just compensation. Barron argued his 

livelihood had been “taken” and he should receive compensation. A lower 

Maryland court ruled for Barron, but the Maryland Court of Appeals reversed. 

Barron then appealed to the U.S. Supreme Court. 

 

The Supreme Court had to first address the issue of jurisdiction and whether it was the proper court to 

entertain Barron’s appeal. Chief Justice John Marshall, writing for the Court, held that the Supreme Court 

did not have jurisdiction because the Bill of Rights did not apply to the states. Marshall wrote that the 

history and language of the Bill of Rights indicated that they were only intended to restrain the national 

government. He added that since the national government had done nothing to harm Barron or cause him 

injury, the Supreme Court had no jurisdiction to hear the case. Citizens had to look to their own state bills of 

rights for protection against violations of their rights. Since the Maryland Court of Appeals was the court of 

last resort in Maryland, Barron had no recourse. 

 

The Barron decision established the principle that the rights listed in the original Bill of Rights did not 

control state laws or actions. This meant, for example, that a state could abridge freedom of speech, 

establish a tax-supported church, or do away with jury trials in state courts without violating the Bill of 

Rights of the U. S. Constitution. 

 

Years later, in the aftermath of the Civil War, Congress proposed and three-fourths of the states ratified the 

Fourteenth Amendment. The congressional framers of this amendment feared that when southern whites 

regained control of Confederate state governments, the rights of the newly freed slaves would be in 

jeopardy. Therefore, the amendment’s framers were determined to protect the former slaves from their own 

state governments. Recognizing that the national government was not the only potential source of tyranny, 

the framers of the Fourteenth Amendment declared: “No state shall make or enforce any law which shall 

abridge the privileges or Immunities of citizens of the United States; nor shall any State deprive any person 

of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal 

protection of the laws.”  

 

To incorporate 
means to 
include 

(something) as 
part of 

something 
else 

12 © State Bar of Texas 
www.texaslre.org



 
Although the first application of one of the provisions of the Bill of Rights to the states concerned property 

rights, some advocates of making the rights of the Bill of Rights apply to the states now turned their 

attention to the “liberty” aspect of the Due Process Clause. Beginning with freedom of speech of the First 

Amendment, they argued that states abridging freedom of speech did so in violation of the Due Process 

Clause of the Fourteenth Amendment.  

 

The Supreme Court’s first use of the Due Process Clause to make part of the First Amendment apply to the 

states occurred in Gitlow v. New York (1925).   Benjamin Gitlow was a Socialist Party member convicted of 

writing several revolutionary pamphlets in violation of New York’s Criminal Anarchy Act. His attorneys 

argued that the New York law violated Gitlow’s First Amendment freedom of speech and that the Due 

Process Clause of the Fourteenth Amendment protected a citizen’s freedom of speech from state action. 

While upholding Gitlow’s conviction, the Supreme Court ruled that “the freedom of speech and press … are 

among the fundamental personal rights and liberties protected by the due process clause of the Fourteenth 

Amendment from impairment by the States.”  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Since the Court’s landmark decision in Gitlow, the Court has “selectively incorporated” most of the specific 

provisions of the Bill of Rights into the Due Process of Law Clause of the Fourteenth Amendment, making 

them apply to and limit the actions of state and local governments. As of 2019 and the Supreme Court’s 

decision in Timbs v Indiana “incorporating” the Eighth Amendment’s prohibition against excessive fines, the 

Court has created what some scholars call a “second Bill of Rights.” In other words, most of the rights 

provided in the original Bill of Rights, which had previously been interpreted as limiting only the national 

government, now also limit the actions of state and local governments.  

 

Today, the only specific provisions of the original Bill of Rights which have not been “incorporated” and as a 

result today only apply to and limit actions of the national government are: (1) the Third Amendment’s 

protection against the quartering of soldiers in private homes without permission of the owner; (2)the Fifth 

Amendment’s right to indictment by grand jury in criminal cases; and (3) the Seventh Amendment’s 

guarantee of trial by jury in civil cases involving more than $20.  

Consider this… Gitlow allows the Bill of Rights to be “picked up” and applied to the 

states. If you combine a specific provision of the Bill of Rights with the 14th 

amendment’s due process clause you have a stronger chance of applying the 

provision to limit the actions of state and local governments.  

13 © State Bar of Texas 
www.texaslre.org



 

Amendment What did you learn? What court cases apply? 

Review the cases from your 

bracket activity to use here. 

Not all will have a court case. 

1st Amendment: 

 Freedom of Religion 

 

  

1st Amendment: 

Freedom of Speech 

 

  

1st Amendment: 

Freedom of the Press 

 

  

1st Amendment: 

Freedom of Assembly 

 

  

1st Amendment: 

Freedom to Petition 

 

  

2nd Amendment: 

Right to Bear Arms 

  

3rd Amendment 

Quartering of Soldiers 

  

Bill of Rights 
 
            Review your notes on the amendments and complete the chart below.  Review the  
            landmark Supreme Court decisions in the Judicial Unit to complete the third column.  
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Amendment What did you learn? What court cases apply? 

Review the cases from your 

bracket activity to use here. 

Not all will have a court case. 

4th Amendment 

Unreasonable Searches 

and Seizures 

  

5th Amendment 

Grand Jury  

  

5th Amendment 

No Double Jeopardy 

  

5th Amendment 

No Self Incrimination 

  

5th Amendment 

Due Process of Law 

  

5th Amendment 

Takings  

  

6th Amendment 

Speedy and Public Trial by 

an Impartial Jury 
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Amendment What did you learn? What court cases apply? 

Review the cases from your 

bracket activity to use here. 

Not all will have a court case. 

6th Amendment 

Informed of Nature and 

Cause of Accusation 

  

6th Amendment 

Right to Counsel 

  

7th Amendment 

Jury Trial in Civil Cases 

  

8th Amendment 

No Excessive Bail or Fines 

  

8th Amendment 

No Cruel and Unusual 

Punishment 

  

9th Amendment 

Other Rights of the People 

  

10th Amendment 

Reserved Powers of States 

or the People 
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How did you do?   

 

Below are suggested answers for the activities in this module. 

 

You be the judge 
1.This is a Free Exercise case. In the actual case described here, the unemployment office and the state 

courts held that the employee did not have "good cause" for quitting. However, in an eight-to-one decision 

rendered in 1981, the U.S. Supreme Court held that the denial of benefits did violate the First Amendment 

right of the employee.  "Courts are not arbiters of scriptural interpretation, " wrote Chief Justice 

Burger.  The Chief Justice further noted "religious beliefs need not be acceptable, logical, consistent, or 

comprehendible to others in order to merit First Amendment protection."  The case is Thomas v. Indiana 

Employment Security Division, 101 S. Ct. 1425. 

 

2. This is an Establishment Clause case.  This law was struck down by the Supreme Court in the 1985 

case of Wallace v. Jaffree, 53 L.W. 4665.  The Court held that since the expressed purpose of the law was 

to permit voluntary prayer, the law could not pass the "secular purpose" requirement of Lemon v. 

Kurtzman.  The Court's opinion indicated that a law providing for a moment of silence would be permissible 

if there are no references to prayer or other religious conduct.  

 

3. This is an Establishment Clause case.  In 1984, the Supreme Court upheld the city's right to erect the 

display.  In Lynch v. Donnelly, 465 U.S., the Court held the nativity scene was permissible as a part of a 

display commemorating "a particular historic religious event."  The crèche was just a "passive symbol," a 

reminder of the historical origins of a national holiday.  The decision in this case was a close (five-to-four) 

and controversial one; the dissenting justices objected because the inclusion of the crèche turned a secular 

exhibit into a religious one.  They found this sectarian intrusion no less objectionable simply because the 

religious group aided was the dominant one, or because the particular practice had been around a long 

time.  The tenor of the Court's divided opinions in the crèche case indicates that the controversy over 

Christmas and the Constitution is far from settled. 

 

4.This is a Free Exercise case.  The actual case reached the Supreme Court in 1985 and produced a four-

to-four deadlock.  (Justice Powell was ill and did not participate in hearing the case.)  The lower court had 

held that the photo requirement violated the applicant's First Amendment rights.  This decision was 

affirmed by the tie vote.  The case is Jensen v. Quaring, 53 L.W. 4754. 

 

Bill of Rights Match 

1. Amendment 1—right to assemble 

2. Amendment 4—search and seizure 

3. Amendment 9—more rights than listed in the Bill of Rights 

4. Amendment 8—reasonable bail 

5. Amendment 3—soldiers denied lodging in citizens' homes 

6. Amendment 6—right to call witnesses to testify on your behalf 

7. Amendment 5—can't be deprived of property without due process of law 

8. Amendment 2—right to bear arms 

9. Amendment 7—right to a jury trial in civil matters 
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