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Judicial Branch Vocabulary

raw It Out! The following chart contains important vocabulary words from
this unit. As you read the terms and their meanings in the chart below, create a
picture or symbol for each word in the third column to help you remember.

Vocabulary Definition Draw It Out!
Term
Appeal a formal request for a higher court or for
someone in authority to review and
change a decision
Appellate Courts that have appellate jurisdiction
jurisdiction can hear cases only if they have been
heard by a lower court.
Civil law laws that deal with the rights of people

rather than with crimes

Criminal law

laws that deal with crimes and their
punishments

Due process

the rule that a legal case must be done in
a way that protect the rights of all the
people involved.

Eminent domain

a right of a government to take private
property for public use

Judicial activism

a judicial philosophy in which judges
make bold policy decisions to correct
pressing needs.
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Judicial Branch Vocabulary

raw It Out! The following chart contains important vocabulary words from
this unit. As you read the terms and their meanings in the chart below, create a
picture or symbol for each word in the third column to help you remember.

Vocabulary
Term

Definition

Draw It Out!

Judicial restraint

a judicial philosophy in which judges play
a minimal policymaking role and go to
great lengths to defer to the elected
branches of government. Judicially
restrained judges also respect past
decisions and rarely overturn them.

Judicial review

the ability of the courts to determine if
legislative and/or executive actions are
constitutional

Jurisdiction the power or right to make judgments
about the law, to arrest and punish
criminals, etc.

Original the power of a court to be the first to hear

jurisdiction a case.

Precedent something done or said that can be used
as an example or rule to be followed in
the future

Rule of law the principle under which all persons and
institutions are accountable to the laws
and that no one is above the law

Unenumerated rights that are not expressly mentioned in

rights the written text of a constitution but

instead are inferred from the language,
history, and structure of the constitution,
or cases interpreting it.
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Article lll

‘ As you read the following, highlight examples of checks and balances and answer
the questions.

Article Il is by far the shortest of the articles creating the three branches of the U. S. government.
It vests the judicial power of the United States in one Supreme Court and in such other courts as
Congress chooses to establish. The Constitution specifically creates only one court — the U. S.
Supreme Court.

Congress has created all U. S. courts below the Supreme Court and as a result has more power
over these lower courts than it does over the Supreme Court. Since Congress creates these
courts, it decides all kinds of questions concerning them and can alter or eliminate them at any
time. Articles | and Il spell out qualifications which an individual must have to be eligible to serve
as a member of the House and the Senate or as the President. However, Article Il does not
specify any qualifications, which an individual must have for appointment as a Supreme Court
justice or as a judge of one of the other courts created by Congress. Article Il grants the
President’s power to appoint Supreme Court Justices and judges of lower U. S. courts.

The Constitution does not specify the number of members of the Supreme Court even though it
establishes the Court. Congress by law sets the number of members, and that number has varied
throughout history. It has not always been an odd number. Congress in the Judiciary Act of 1789
set the first Supreme Court at only six members. Congress changed the number of members to
nine in 1869 and has not changed that number since then. The only serious but unsuccessful
attempt to change the number occurred in 1937 when President Franklin D. Roosevelt tried to
persuade Congress to change the number of justices.

Article Il provides that Supreme Court Justices as well as judges of the lower U. S. courts created
by Congress “shall hold their offices during good behavior.” This means that these presidential
appointees serve for life unless they seriously misbehave in which case they are subject to
removal by Congress through the impeachment process. As Alexander Hamilton notes in
Federalist No. 78 and Federalist No. 79, the framers believed that life tenure for justices, judges,
and protection for their compensation were necessary to guarantee their independence from the
legislative and executive branches. Section 1 provides compensation to Justices of the Supreme
Court and lower court judges and prevents a reduction of this compensation during the time they
hold these offices.

~Today some people suggest placing limits on the length that justices can serve. Do
you think this is a good idea? Why or why not?
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Federal Court Structure

‘ As you read about each type of court at the federal level, underline or circle the type
of jurisdiction or type of cases that each court can hear. Note: Adapted from
https://lwww.uscourts.qov/about-federal-courts/court-role-and-structure

Supreme Court

The Supreme Court is the highest court in the United States. Article Ill of the U.S. Constitution
created the Supreme Court and authorized Congress to pass laws establishing a system of lower
courts. In the federal court system’s present form, 94 district level trial courts and 13 courts of
appeals sit below the Supreme Court. The Constitution provides that “in all cases affecting
ambassadors, other public ministers, and consuls, and those in which a state shall be party, the
Supreme Court shall have original jurisdiction. In all the other cases before mentioned, the
Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions,
and under such regulations as the Congress shall make.” Original jurisdiction refers to those
cases, which begin at the Supreme Court, or, in other words, those cases, which the Supreme
Court is the first court to hear the case.

Article 11l does not specifically grant the Supreme Court the power called “judicial review” whereby
it could rule the actions of the states or the other two branches of the national government as
constitutional or not. There is some evidence, however, that most of the framers of the
Constitution intended the Court to have such a power, and in Federalist No. 78, Alexander
Hamilton makes clear his belief that the Court possessed such a power. In any case, the Supreme
Court under the leadership of Chief Justice John Marshall established this important power for
itself over the other two branches of the national government in the 1803 case Marbury v Madison
and over actions of the states in Fletcher v Peck (1810), Martin v Hunter’s Lessee (1816), and
Cohens v Virginia (1821).

Courts of Appeals

There are 13 appellate courts that sit below the U.S. Supreme Court, and they are called the U.S.
Courts of Appeals. The 94 federal judicial districts are organized into 12 regional circuits, each of
which has a court of appeals. The appellate court’s task is to determine whether or not the law
was applied correctly in the trial court. Appeals courts consist of three judges and do not use a

jury.

A court of appeals hears challenges to district court decisions from courts located within its circuit,
as well as appeals from decisions of federal administrative agencies.

In addition, the Court of Appeals for the Federal Circuit has nationwide jurisdiction to hear appeals
in specialized cases, such as those involving patent laws, and cases decided by the U.S. Court of
International Trade and the U.S. Court of Federal Claims.
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Federal Court Structure

‘ As you read about each type of court at the federal level, underline or circle the type
of jurisdiction or type of cases that each court can hear. Note: Adapted from
https://lwww.uscourts.qov/about-federal-courts/court-role-and-structure

Bankruptcy Appellate Panels
Bankruptcy Appellate Panels (BAPs) are 3-judge panels authorized to hear appeals of bankruptcy
court decisions. These panels are a unit of the federal courts of appeals, and must be established
by that circuit. Five circuits have established panels: First Circuit, Sixth Circuit, Eighth Circuit,
Ninth Circuit, and Tenth Circuit.

District Courts

The nation’s 94 district or trial courts are called U.S. District Courts. District courts resolve
disputes by determining the facts and applying legal principles to decide who is right. Trial courts
include the district judge who tries the case and a jury that decides the case. Magistrate judges
assist district judges in preparing cases for trial. They may also conduct trials in misdemeanor
cases.

There is at least one district court in each state, and the District of Columbia. Each district
includes a U.S. bankruptcy court as a unit of the district court. Four territories of the United States
have U.S. district courts that hear federal cases, including bankruptcy cases: Puerto Rico, the
Virgin Islands, Guam, and the Northern Mariana Islands.

There are also two special trial courts. The Court of International Trade addresses cases involving
international trade and customs laws. The U.S. Court of Federal Claims deals with most claims for
money damages against the U.S. government.

Bankruptcy Courts

Federal courts have exclusive jurisdiction over bankruptcy cases involving personal, business, or
farm bankruptcy. This means a bankruptcy case cannot be filed in state court. Through the
bankruptcy process, individuals or businesses that can no longer pay their creditors may either
seek a court-supervised liquidation of their assets, or they may reorganize their financial affairs
and work out a plan to pay their debts.

Article | Courts
Congress created several Article |, or legislative courts, that do not have full judicial power.
Judicial power is the authority to be the final decider in all questions of Constitutional law, all
questions of federal law and to hear claims at the core of habeas corpus issues. Article | Courts
are:

e U.S. Court of Appeals for Veterans Claims

e U.S. Court of Appeals for the Armed Forces

e U.S. Tax Court
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Which Court?

U.S. COURT SYSTEM

«l — VERY LIMITED ORIGIMAL JURISDECTION

SUPREME
COURT 4— HIGHEST STATE COURTS

M

COURT OF APPEALS  COURT OF APPEALS COURTS OF

FOR THE ARMED FOR THE FEDERAL -l —

FORCES CIRCUIT APPEALS
R AR anondl ELuNS DISTRICT

COURTS TRADE UK — COURTS

~Using the court structure reading and the chart above, determine which court would
hear the following cases.

1. Employees of Chester Carpet company sued their employer for failing to make pension
contributions as required by the Federal Employee Retirement Income Security Act.

2. Harriet felt that she was discriminated against on an application for a federal civil test. She sued
the US Civil Service commission in a Federal District court, but lost her case. After losing a
second time in a Federal Appellate Court, she has decided to appeal again.

3. Thomas was convicted in a Federal District court for kidnapping a twenty-three year old
woman. He decided to appeal the court ruling.

4. A mad militia man blew up a federal building in Oklahoma City, OK. The Federal Bureau of
Investigation has evidence that it was a conspiracy against the national government.
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ACCESS TO THE SUPREME COURT

Have you ever heard someone declare, "Why, I'll take my case all the way to the Supreme
Court!"? If you have, you, like the speaker, probably realized that the threat was more an
expression of the person's commitment to the righteousness of his/her side than it was a
statement of likely fact. Very few cases go all the way to the Supreme Court. There are a great
many reasons for this. Some are imposed by the Constitution, some by the Court itself, still others
by the emotional and economic realities of litigation. There are millions of criminal and civil cases
begun in the state and federal courts each year. Of these, the United States Supreme Court hears
oral arguments in fewer than 100 cases most years. Each year the justices write formal opinions
in approximately 75 to 100 cases. How does the Court decide which cases to hear and decide?

As you read the following, highlight or underline the reasons the court would be likely
to hear a case.

Article Ill of the Constitution not only creates the Supreme Court but it also describes the kinds of
cases the Court can hear. The Supreme Court has very little original jurisdiction. That means very
few cases are heard first by the Supreme Court. In fact, the Court has exercised its original
jurisdiction only around 200 times in its whole history. The vast majority of the Court's work, then,
is appellate. So the first limit on access to the Supreme Court is that one or more state or lower
federal courts ordinarily must try a case before the Supreme Court will consider it. The United
States Congress may also limit access to the Supreme Court by limiting the kinds of cases that
the Court may hear on appeal. An important power of Congress is to define the type of case that
may be appealed to the Supreme Court.

Another limitation is found in Article Ill. The Supreme Court, like other federal courts, will only hear
"cases" and "controversies." These are technical terms that refer to real disputes in which the
legal interests of two or more persons are in collision. Because of this rule, President George
Washington was denied access to the Supreme Court when he asked the justices to give him
advice on a foreign policy problem. Ever since then the Supreme Court has been unwilling to offer
its advice or answer hypothetical, academic, or abstract questions in formal advisory decisions.
Similarly, the Court will not decide a case that is moot. A moot case is one that involves a
pretended controversy or one where the Court's judgment would have no practical effect upon the
existing controversy. A classic example of a moot question is, "Which came first—the chicken or
the egg?"

Access is limited for many people because they lack "standing to sue.” This phrase refers to the
long-established rule that one must have a direct, personal interest in a case before he/she can
sue. One may not sue simply to protect the legal rights of the public at large. Rather, to have
standing, one must show that he/she has suffered some direct injury or that the exercise of his/her
personal rights is at issue. With rare exceptions, the Court will not hear cases where a citizen
claims standing to sue as a taxpayer unhappy with the way his/her taxes have been spent.
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ACCESS TO THE SUPREME COURT

As you read the following, highlight or underline the reasons the court would be likely to
hear a case.

Timing is very important in determining whether the Supreme Court will hear a case. Before one
may go to the federal courts for relief, all administrative hearings must have been concluded. The
Supreme Court will only hear a case if it is "ripe" for a decision. That means that if another body
can decide the question, that body must have had the opportunity to settle the issue. Another
aspect of the ripeness limitation is that there can be no access to the federal courts until the threat
of harmful governmental action is immediate. The Supreme Court will not hear a case that
involves a fear of adverse governmental action against someone in the future.

Another rule developed by the Supreme Court that limits the cases it will hear is the rule against
deciding "political questions." The Court has described a political question as one whose
settlement is the constitutional duty of one of the other branches of government or that the
problem was in a field where one of the other branches had greater knowledge or that the issue
was not one that the courts could handle. One difficulty with the political question limitation is that
the Supreme Court has not been consistent in its designation of some issues as political. Also
there is often a thin line between the legal and political aspects in the kinds of important issues
heard by the Supreme Court.

Since 1925, the Supreme Court has had the authority to largely determine which cases it will hear.
An informal rule of the Court dates from that time. It is the "rule of four" and means that four
justices must want to hear a case before it will be reviewed. Although there are some cases that
automatically are sent to the Supreme Court by law, most cases are required to pass the rule of
four.

When the justices are deciding whether to hear a case, other informal but long-observed rules
operate. Cases which involve matters which are purely local in nature, affect only a few people, or
fail to raise any serious question of federal or constitutional law are usually dismissed.

The final limits to access to the Supreme Court involve economic and emotional considerations.
Even though the Supreme Court has lowered many of the economic barriers to litigation and there
are private groups that sponsor and help pay for litigation, the cost of taking one's case all the way
to the Supreme Court remains high. Additionally, there are intangible emotional considerations
that often make a litigant end the pursuit of his/her case even when the outcome is not to his/her
liking and there are grounds for appeal. Pursuing a case on appeal takes time and effort as well
as money. Many litigants decide that whatever might be gained is not worth the effort of
continuing the litigation. Other litigants find that they are sufficiently satisfied with the ruling of a
lower court and so their appeal is dropped in favor of a verdict that establishes an acceptable
compromise solution to the conflict. Still other litigants discover that there are not legitimate legal
grounds on which they might appeal.
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"I'll take this case all the way to the Supreme Court!" Yes, it is possible. However, if the case is
decided by the highest court in the United States, it will be the exception. The Supreme Court
hears only a very few cases when measured against all the cases begun each year; but the cases
it does decide are the toughest and its decisions resolve, if but for a time, the most important legal
questions before the nation.

WILL THE COURT HEAR THIS CASE?

Read each item below. Discuss and decide whether the Supreme Court would likely
hear such a case. If the answer is "No," decide which of the limits regarding access to
Supreme Court review applies and write that rule or reason in the space provided.

1. A man says he was denied his Sixth Amendment right to have a lawyer when he was
arrested and convicted of burglary. He was released from prison after the completion of his
sentence last year.

Will the Court hear it? Reasoning:

2. A disgruntled woman is tired of hearing about welfare cheaters. She wants the Court to
hear her case, arguing that her tax money should not go to people whom she believes ought
to be forced to take a job.

Will the Court hear it? Reasoning:

3. An employee of the Internal Revenue Service was fired. Not believing that he could receive
a fair hearing within the agency, he wants to appeal his firing directly to the Supreme Court.

Will the Court hear it? Reasoning:
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WILL THE COURT HEAR THIS CASE?

Read each item below. Discuss and decide whether the Supreme Court would likely
hear such a case. If the answer is "No," decide which of the limits regarding access to
Supreme Court review applies and write that rule or reason in the space provided.

4. A state has banned the killing of an animal found only in that state. A group of hunters object
to the law. They want the Supreme Court to declare the law unconstitutional.

Will the Court hear it? Reasoning:

5. Several members of Congress request the Supreme Court's opinion on the wisdom of a
proposed treaty with a foreign country.

Will the Court hear it? Reasoning:

6. A publisher wants to appeal the case he lost in all lower, as well as the highest court in his
state. He says the law under which he is being punished makes it a crime to criticize the
state's governor. The publisher believes the law is an unconstitutional violation of the First and
Fourteenth Amendment rights to free speech and press.

Will the Court hear it? Reasoning:

7. A case involving the Fourth Amendment's guarantees against unreasonable search and
seizure has captured the interest of two Supreme Court justices. The other seven, however,
say that the Court decided the issue raised in this current case several years ago.

Will the Court hear it? Reasoning:
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WILL THE COURT HEAR THIS CASE?

‘ Read each item below. Discuss and decide whether the Supreme Court would likely
hear such a case. If the answer is "No," decide which of the limits regarding access to
Supreme Court review applies and write that rule or reason in the space provided.

8. The Supreme Court has been requested to decide whether a newly independent country
ought to be recognized by the United States.

Will the Court hear it? Reasoning:

9. A middle-class couple would like to continue their appeal but no interest groups or other
organizations want to support their appeal. Three of the couple’s children are in college and
must be supported financially.

Will the Court hear it? Reasoning:

10. A woman believes she should not have been fined for double-parking on a downtown street
of a major city. She wants to take her case all the way to the Supreme Court.

Will the Court hear it? Reasoning:

11. A new law has been passed that will require banks to routinely send all records of their
customers' checking accounts to the Internal Revenue Service. Even though he has no
checking account and the law will not go into effect for three months, a young man sues in

Will the Court hear it? Reasoning:

12. Texas has sued Oklahoma over water rights. The states believe that the Supreme Court
should decide the issue.

Will the Court hear it? Reasoning:

12 © State Bar of Texas
www.texaslre.org



Supreme Court Cases

qu you read through the following cases, highlight the critical elements that will help
you remember the case. You will use this information to evaluate the cases.

Marbury v. Madison - This was the pivotal 1803 U.S. Supreme Court case where for the first
time the Court ruled an act of Congress unconstitutional, thus establishing the Court’s power of
judicial review. Judicial review means that the Supreme Court is the final interpreter of the
meaning of the Constitution and can rule actions of the President, the Congress, or the states
unconstitutional if, in the opinion of the Court, the action is in conflict with the Constitution.

McCulloch v Maryland - In this 1819 case, the U.S. Supreme Court ruled that the
enumerated powers given Congress in the first seventeen paragraphs of Article I, Section 8 of the
Constitution, (the power to coin money and regulate the value thereof...) combined with the
"necessary and proper clause" of paragraph 18, give Congress the power to create a Bank of the
U. S. The Court also ruled that no state can tax an agency of the national government.

Gibbons v Ogden - In 1824, the Supreme Court was asked to interpret Congress’ power
under the commerce clause of Article |, Section 8 of the Constitution which authorized Congress to
regulate commerce with foreign nations and among the states. The Court defined commerce
broadly to mean not only traffic, buying and selling, and interchange of commodities, but also the
transportation of those goods from one point to another. If “commerce” commences in one state
and crosses over into another, Congress has the power to regulate it. The Court stated that
Congress’ power under the commerce clause “is complete in itself, may be exercised to its utmost
extent, and knows no limitations other than those prescribed by the Constitution.”

Hernandez v Texas - In this 1954 case the U. S. Supreme Court unanimously ruled that the
equal protection of the laws clause of the U. S. Constitution’s Fourteenth Amendment is violated
when a state tries a person of a particular race or ancestry before a jury from which all persons of
that race or ancestry have been excluded from serving.

Brown v Board of Education - In this 1954 case the U. S. Supreme Court unanimously
overruled the Court’s 1896 decision in Plessy v Ferguson and in doing so declared that racial
segregation by state law in public schools, even though the separate schools may be equal,
violates the equal protection of the laws guaranteed by the U. S. Constitution’s Fourteenth
Amendment.

Engel v Vitale - In this 1962 case the Court ruled that a public school district’s policy
requiring students to begin their day by reciting a government composed prayer was a violation of
the no establishment of religion clause of the First Amendment.

Baker v Carr - In this 1962 case the Court overruled its own past decision that the drawing of
legislative districts was “a political question” and thus federal courts could not hear
cases involving the drawing of those districts. From now on, the Court ruled, federal courts could
hear and decide such cases.
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Supreme Court Cases

~As you read through the following cases, highlight the critical elements that will help
you remember the case. You will use this information to evaluate the cases.

Gideon v Wainwright - In this 1963 case the Court ruled that in serious criminal cases in state
courts the Sixth Amendment’s right to counsel requires the states to provide defendants with a
lawyer if they cannot afford one.

Mapp v Ohio - In this 1961 case the Court overruled its own past decision and decided that “the
exclusionary rule” now applies to the states. This means that evidence seized illegally in violation
of the Fourth Amendment is now inadmissible in a state court.

Miranda v Arizona - In this 1966 case the Court ruled that before a suspect in police custody can
be interrogated, the Fifth Amendment’s no self-incrimination clause requires that he/she must
be informed that he/she has a right to remain silent, that he/she has a right to an attorney, etc.

Tinker v Des Moines - In this 1969 case the U.S. Supreme Court ruled that public school
students do have rights protected by the U. S. Constitution and that a school district had violated
students’ First Amendment freedom of speech when it suspended them for wearing black
armbands to school in silent protest of the Vietham War.

Roe v Wade - In this 1973 case the Court declared unconstitutional a state law making abortion a
criminal offense unless the mother’s life was in danger as a result of the pregnancy. The Court
also announced the so-called “Trimester Test” under which a state may only outlaw abortions,
except where the mother’s health or life is in danger, in the final trimester of a pregnancy.

Schenck v United States - In this 1919 case the Court ruled that the conviction of a defendant for
sending a leaflet to draftees when the nation was at war urging them peacefully to resist the draft
was not a violation of the First Amendment. In doing so, the Court announced the “clear and
present danger test” to be used to judge cases involving freedom of speech.

Texas v Johnson - In this 1989 case the Court ruled that burning the American flag is speech
protected by the freedom of speech clause of the First Amendment.

Grutter v Bollinger - In this 2003 case the Court ruled that in making admissions decisions, a
state university’s law school can consider an applicant’s race as long as race is not the only factor
considered and as long as there are no quotas.
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The Winner Is ???

-

Consider the following landmark cases as if they had made it to the Final Four in
a

tournament and were competing against each other. The tournament involves a
question about the impact or contribution of the cases.

In your opinion, which case on each side would move to the final round? Explain
your reasoning .

Considering the two cases you advanced to the final round, which case would
win? Explain your reasoning.

Which case has done the most toward achieving equality in the United States?

Baker v Carr

Hernandez v Texas

Grutter v Bollinger

—| Brown v Board of
Education

The Winner Is

Because
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The Winner s ???

Which case contributed the most to achieving liberty in the United States?

Tinker v Des
Moines

—_—

Schenck v United
States

Engel v Vitale

e

he Winner s..... \
Because...... )

Texas v Johnson

Which case had the greatest impact on the criminal justice system in the United States?

Mapp v Ohio

—_

Hernandez v Texas

Miranda v Arizona

—_ The Winner Is

Because......

Gideon v
Wainwright
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How did you do?

Below are suggested answers for the activities in this module.

Which Court? Page

U.S. District Court

S. Supreme Court
Court of Appeals

1.
2. U.
3. U.S.

4. U.S. District Court

Will the Court Hear this Case?
Need to add answers
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